UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

GARY MARK STONE
Plaintiff,
COMPLAINT and
JURY DEMAND

v.
THE VILLAGE OF BUTLER,
BRIAN C. PERGANDE,
NICHOLAS J. BOYLE,
JOEL C. FUS, and
MICHAEL COSGROVE

CASE NO: _______________

HON. ___________________

Defendants.
______________________________________________________________________
COMPLAINT and JURY DEMAND
______________________________________________________________________

The Plaintiff makes the following allegations and complaint against the
Defendants.
NATURE OF ACTION
1. This is a civil action, filed under 42 U.S.C. §1983, brought to redress injuries
inflicted upon the plaintiff by certain defendants when they inflicted excessive
force upon the plaintiff by beating him and using a taser on him, in violation of the
rights secured to the plaintiff by the fourth and fourteenth amendments to the
United States Constitution. A separate cause of action in Count II is brought
pursuant to 28 U.S.C. 1397, against the defendants, Village of Butler and its Chief
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of Police, for negligent hiring, training, and supervision of its police officers.

JURISDICTION AND VENUE
2. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. §§ 1331, 1343(a)
and 1367, to secure protection of, and to redress deprivation of, rights secured by:
(a) the Fourteenth Amendment to the United States Constitution providing for the
rights of all persons within the jurisdiction of the United States to be free from
deprivations of property and to enjoy equal protection of the laws, (b) the Civil
Rights Act of 1871, 42 U.S.C. §§ 1983, providing for the protection of all persons
in their civil rights and the redress of deprivation of rights under color of law, and
equal protection of the laws, and the Constitution and laws of the State of
Wisconsin. This venue of this action is proper in the Eastern District of Wisconsin
pursuant to 28 U.S.C. § 1391(b) because the plaintiff’s claims arise within the
geographical boundaries of said District.
3. All conditions precedent to this lawsuit within the meaning of Rule 9(c), Fed. R.
Civ. Pro., have been performed or have otherwise occurred.

PARTIES
4. The plaintiff, Gary Mark Stone (hereinafter “Mr. Stone”), is an adult male citizen
of the United States and a resident of the State of Wisconsin.
5. The defendant, Brian C. Pergande (hereinafter “Officer Pergande”), is an adult
male citizen of the United States, and at all times material hereto was employed by
the Village of Butler, Wisconsin, as a police officer.
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6. The defendant, Nicholas J. Boyle (“Officer Boyle”), is an adult male citizen of the
United States, and at all times material hereto was employed by the Village of
Butler, Wisconsin, as a police officer.
7. The defendant, Joel C. Fus (“Officer Fus”), is an adult male citizen of the United
States, and at all times material hereto was employed by the Village of Butler,
Wisconsin, as a police officer.
8. The defendant, Michael Cosgrove (hereinafter “Chief Cosgrove”), is an adult
male citizen of the United States, and at all times material hereto was employed by
the Village of Butler, Wisconsin, as its Chief of Police.
9. Defendant Village of Butler (“Butler” or the “Village”) is a political entity with the
capacity to sue and be sued in this court, having its main offices in Waukesha
County, at 12621 West Hampton Avenue, in Butler, Wisconsin.

COMMON ALLEGATIONS
10. On May 18, 2011, Mr. Stone drove his SUV from his home in New Berlin,
Wisconsin to Butler, Wisconsin, with his wife, Karen, and his father to meet Mr.
Stone’s sisters at a shop in Butler to arrange for his father’s transportation to his
home in Escanaba, Michigan.
11. At the time and immediately prior to the incident herein discussed, Mr. Stone was
52 years old and on Social Security disability because of two work-related back
injuries that happened over 20 years ago. Also at the time of the incident herein
discussed, Mr. Stone suffered from congestive heart failure, diabetes, a kidney
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condition following a transplant, low back pain, neuropathy in both legs, and right
ankle pain and disability as a result of a fracture, requiring him to wear a brace.
He wore a medical alert necklace.
12. Prior to May 18, 2011, Mr. Stone had used marijuana about three times over a two
month period only to relieve pain and numbness in both legs due to neuropathy
caused by his diabetes, with the last time being May 15, 2011, three days prior to
the incident discussed herein.
13. One May 18, 2011, Mr. Stone turned into a driveway apron to turn around and
change his direction of travel so his wife could look at an SUV that was for sale.
Village Officer Pergande pulled behind Mr. Stone’s vehicle and turned on the
squad car flashing lights. Mr. Stone pulled forward on a dirt road about one-half
block to a lighted area between some buildings and stopped.
14. Officer Pergande got out of his squad car, approached Mr.. Stone and accused him
of driving “on the wrong side of the road” and driving “on the grass.”
15. When Mr. Stone respectfully denied the accusations, Officer Pergande ordered Mr.
Stone out of the vehicle and yelled that he should get his license and proof of
insurance out of his wallet. Mr. Stone nervously fumbled for the papers.
16. Village Officers Boyle and Fus arrived to assist officer Pergande,
17. Officer Pergande ordered Mr. Stone to move toward the rear of his SUV and asked
him how much he had to drink. Mr. Stone truthfully answered, “Nothing.”
18. Officer Pergande told him to stand on one foot and count to 1,000. Mr. Stone
informed Officer Pergande that he could not stand on one leg because of his right
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ankle disability.
19. Officer Pergande called Mr. Stone “a drunk” and ordered him to move 30 feet
from the SUV to an uneven portion of the pavement near an adjacent building wall
and to stand on one leg. Mr. Stone told Officer Pergande that if he did so he
would fall over and that the only way he could stand on one leg is by using his
hand to support himself on the wall and he did so as he lifted his braced leg off the
ground. Mr. Stone tried to explain his medical condition to Officer Pergande and
show his medical alert necklace to the officer, but Officer Pergande would cut Mr.
Stone off when he began to explain his condition and would not let Mr. Stone say
anything.
20. Karen Stone saw her husband lifting his braced leg off the ground and yelled to
Officer Pergande that her husband could not do what Officer Pergande had ordered
because her husband is disabled. All three officers yelled at her to get back in the
SUV and threatened to arrest her. She sat in the SUV but left the door open.
21. Officer Pergande ordered Mr. Stone to “look to the left” and, when Mr. Stone
replied, “I am looking to the left,” Officer Pergande said, “That’s it, you’re under
arrest.”
22. When told he was under arrest, Mr. Stone put his hands behind his back and when
Officer Boyle cuffed one of his wrists, Officer Pergande hit Mr. Stone in the head
and his head hit the building wall before he fell to the ground.
23. While Mr. Stone was down, Officers Pergande and Boyle kneed him multiple
times and kicked and stomped him with their boots, while shouting at him to “stop
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resisting.” Mr. Stone cried that he was not resisting.
24. Officers Pergande and Boyle fired a taser gun at Mr. Stone two times, sending
incapacitating electric shocks into him while he was lying face-down on the
ground with his arms at his side. Officer Boyle kicked Mr. Stone again. Officer
Pergande called Mr. Stone “another fucking drunk” and spit on him.
25. After he arrived, Officer Fus observed much of the incident but intentionally did
nothing to intervene or persuade the other officers to stop their unlawful assault on
Mr. Stone. On information and belief, Officer Fus did not report the officers’
unlawful assault on Mr. Stone to the appropriate superior officers in the Butler
Police Department, including Chief Cosgrove.
26. After Mr. Stone was handcuffed, the three officers put Mr. Stone in the back of
Officer Fus’ squad car. Mr. Stone’s sisters arrived at the scene at about that time
and they and Karen Stone pleaded with the officers to stop assaulting Mr. Stone
and told the officer about his medical conditions.
27. Prior to the time Mr. Stone was placed in Officer Fus’ squad car, Mr. Stone’s
behavior was compliant and not combative. He did not use obscene language or
swear. He attempted to cooperate fully with all orders and directions from
Officers Pergande and Boyle. After he was placed in Officer Fus’ squad car, he
angrily verbally lashed out at the officers for the way they abused him.
28. On information and belief, while enroute to Waukesha Memorial Hospital, Officer
Fus became alarmed Mr. Stone had passed out in the back seat, and the convoy
stopped so the officers could check on his condition before reaching the hospital.
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Officers Fus and Boyle screamed at Mr. Stone in an effort to revive him.
29. At the hospital, Officer Boyle took digital photos of Mr. Stone’s head and other
injuries and Mr. Stone heard him respond, “I’ve got enough,” to someone who
inquired about whether he should take more. On information and belief, the
photos have disappeared.
30. After being treated at the hospital, Mr. Stone was transported to the Waukesha
County Jail (the “jail”) where he was incarcerated from approximately 3:00 a.m.
until 6:45 a.m.
31. On arrival at the jail, he was told to undress and, on information and belief, Officer
Pergande asked a person at the jail to launder Mr. Stone’s bloody and spittleridden clothing to eliminate evidence of the officers’ assault. Mr. Stone heard
Officer Pergande say to the person who took the clothes, “Thanks for doing that
for me.” While waiting in his underwear for his clothes to be returned, he was told
by a person at the jail that “they are almost done;” later, the fresh-from-the-dryer,
warm clothes were handed to him.
32. At one point during his incarceration in the jail, Mr. Stone heard Officer Pergande
say to one of the jail personnel, words to the effect that, “we didn’t know he had
multiple back surgeries and a kidney transplant.”
33. Following his release from the jail, Mr. Stone was charged with disorderly
conduct, resisting arrest and driving while intoxicated. The disorderly conduct and
resisting arrest charges were dropped; at the advice of an attorney, Mr. Stone pled
no contest to the driving while intoxicated charge. On May18, 2011 he did not
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drive while intoxicated or under the influence as a result of the chemicals in his
system from the use of marijuana three days earlier
34. Officers Pergande, Boyle and Fus were mentally and emotionally unstable and
unfit to perform their duties on May 18, 2011, and they were ineffective in the
performance of their duties and in discharging their responsibilities with regard to
said incident and, on information and belief, prior to that from the time they were
hired by Butler.
35. On information and belief, there were sufficient behavioral markers or events in
the past employment positions, or in the personal lives, of Officers Pergande,
Boyle and Fus, to warrant Butler, and Chief Cosgrove, to refuse to hire said
officers.
36. On information and belief, neither Butler nor Chief Cosgrove performed, or caused
to be performed, a fitness-for-duty evaluation prior to or following the hire of said
officers.
37. As a result of being beaten and tased, Mr. Stone was severely cut and bruised on
his head, both arms, right wrist, back, hips, legs and feet. He suffered unnecessary
electrical shocks and a fractured left eleventh rib when Officer Boyle stomped on
his left flank. He suffered severe pain and psychological trauma.
38. In addition to the injuries Mr. Stone suffered on May 18, 2011, his back was
further injured and his right knee was injured, and he may need surgery to treat
both conditions.
39. In addition, Mr. Stone was forced to incur legal expenses of approximately
8
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$15,000 to defend the frivolous actions (see, ¶33 above) brought against him.

COUNT I - 42 U.S.C. 1983, DENIAL OF FOURTH AMENDMENT RIGHTS
40. All the allegations in the above paragraphs are incorporated into this Count.
41. Officers Pergande and Boyle, in their individual capacities and as employees of the
Village of Butler Police Department, intentionally employed excessive force
against Mr. Stone, and Officer Fus intentionally refused to intervene or stop said
assault of Mr. Stone, this causing him harm and wrongly depriving Mr. Stone of
his right to be free from unreasonable searches and seizures guaranteed by the
fourth and fourteenth amendments to the United States Constitution.
42. Defendant Butler is liable to defend this action against Officers Pergande, Boyle
and Fus, and to satisfy any judgment entered against them by virtue of Wis. stat.
§895.46.

COUNT II – NEGLIGENT HIRING, TRAINING OR SUPERVISION
43. All the allegations in the above paragraphs are incorporated into this Count.
44. This Court has jurisdiction of this claim pursuant to 28 U.S.C. § 1367.
45. Chief Cosgrove, individually and as an employee of Butler, was negligent in his
hiring, training and supervising Officers Pergande, Boyle and Fus.
46. As a result of said negligence, Officers Pergande, Boyle and Fus acted in the
manner described in ¶¶ 13 - 32 above.
47. The actions referred to above were a direct and proximate cause of the damages
referred to in ¶¶ 37 - 39.
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DAMAGES
48. By virtue of the defendants’ unlawful actions against the plaintiff, Mr. Stone has
sustained physical, mental and emotional distress and other damages as set forth
above, for all of which he seeks compensatory damages in an amount deemed just
by the court.
49. Because the acts of the defendants herein alleged were carried out maliciously or
with reckless disregard for the plaintiff’s fundamental rights, the plaintiff seeks an
award of punitive damages against the individual defendants to deter them and
others similarly situated from similar wrongful acts in the future.

PRAYER FOR RELIEF
WHEREFORE, the plaintiff demands judgment awarding the plaintiff
compensatory damages in an amount deemed just by the court, punitive damages in an
amount deemed just by the court, make-whole equitable relief, and the reasonable costs
and expenses of this action including a reasonable attorneys’ fees and costs, and such
other and further relief as may be just.

10
Case 2:14-cv-00536-LA Filed 05/08/14 Page 10 of 11 Document 1

DEMAND FOR JURY TRIAL
The plaintiff hereby demands a trial by jury.
Dated this 8th day of May, 2014.
Respectfully submitted,
s/Thomas P. Schwaba, J.D.
Wisconsin State Bar No. 1012153
Attorney for the Plaintiff
Schwaba & Sparks LLP
1851 Riverside Avenue
Marinette, WI 54153-0570
Telephone: 715-735-8900
email: tps@schwabalaw.com
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AO 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

Eastern District
__________
DistrictofofWisconsin
__________
GARY MARK STONE
Plaintiff

v.
THE VILLAGE OF BUTLER, et al.
Defendant

)
)
)
)
)
)
)

Civil Action No.

SUMMONS IN A CIVIL ACTION
To: (Defendant’s name and address) THE VILLAGE OF BUTLER

12621 W. HAMPTON AVENUE
BUTLER,WI 53007

A lawsuit has been filed against you.
Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: THOMAS P. SCHWABA
SCHWABA & SPARKS, LLP
1851 RIVERSIDE AVENUE
MARINETTE, WI 54143-0570

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

JON W. SANFILIPPO
CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))
This summons for (name of individual and title, if any)
was received by me on (date)

.

’ I personally served the summons on the individual at (place)
on (date)

; or

’ I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date)

, and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual)

, who is

designated by law to accept service of process on behalf of (name of organization)
on (date)

; or

’ I returned the summons unexecuted because

; or

’ Other (specify):
.

My fees are $

for travel and $

for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

Eastern District
__________
DistrictofofWisconsin
__________
)
)
)
)
)
)
)

Plaintiff

v.

Defendant

Civil Action No.

SUMMONS IN A CIVIL ACTION
To: (Defendant’s name and address)

A lawsuit has been filed against you.
Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

JON W. SANFILIPPO
CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))
This summons for (name of individual and title, if any)
was received by me on (date)

.

’ I personally served the summons on the individual at (place)
on (date)

; or

’ I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date)

, and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual)

, who is

designated by law to accept service of process on behalf of (name of organization)
on (date)

; or

’ I returned the summons unexecuted because

; or

’ Other (specify):
.

My fees are $

for travel and $

for services, for a total of $

0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

Print
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UNITED STATES DISTRICT COURT
for the

Eastern District
__________
DistrictofofWisconsin
__________
GARY MARK STONE
Plaintiff

v.
THE VILLAGE OF BUTLER, et al.
Defendant

)
)
)
)
)
)
)

Civil Action No.

SUMMONS IN A CIVIL ACTION
To: (Defendant’s name and address) NICHOLAS J. BOYLE

12621 W. HAMPTON AVENUE
BUTLER, WI 53007

A lawsuit has been filed against you.
Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: THOMAS P. SCHWABA
SCHWABA & SPARKS, LLP
1851 RIVERSIDE AVENUE
MARINETTE, WI 54143-0570

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

JON W. SANFILIPPO
CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))
This summons for (name of individual and title, if any)
was received by me on (date)

.

’ I personally served the summons on the individual at (place)
on (date)

; or

’ I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date)

, and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual)

, who is

designated by law to accept service of process on behalf of (name of organization)
on (date)

; or

’ I returned the summons unexecuted because

; or

’ Other (specify):
.

My fees are $

for travel and $

for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

Eastern District
__________
DistrictofofWisconsin
__________
GARY MARK STONE
Plaintiff

v.
THE VILLAGE OF BUTLER, et al.
Defendant

)
)
)
)
)
)
)

Civil Action No.

SUMMONS IN A CIVIL ACTION
To: (Defendant’s name and address) JOEL C. FUS

12621 W. HAMPTON AVENUE
BUTLER, WI 53007

A lawsuit has been filed against you.
Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: THOMAS P. SCHWABA
SCHWABA & SPARKS, LLP
1851 RIVERSIDE AVENUE
MARINETTE, WI 54143-0570

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

JON W. SANFILIPPO
CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))
This summons for (name of individual and title, if any)
was received by me on (date)

.

’ I personally served the summons on the individual at (place)
on (date)

; or

’ I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date)

, and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual)

, who is

designated by law to accept service of process on behalf of (name of organization)
on (date)

; or

’ I returned the summons unexecuted because

; or

’ Other (specify):
.

My fees are $

for travel and $

for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

Eastern District
__________
DistrictofofWisconsin
__________
GARY MARK STONE
Plaintiff

v.
THE VILLAGE OF BUTLER, et al.
Defendant

)
)
)
)
)
)
)

Civil Action No.

SUMMONS IN A CIVIL ACTION
To: (Defendant’s name and address) MICHAEL COSGROVE
ADDRESS UNKNOWN

A lawsuit has been filed against you.
Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: THOMAS P. SCHWABA
SCHWABA & SPARKS, LLP
1851 RIVERSIDE AVENUE
MARINETTE, WI 54143-0570

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

JON W. SANFILIPPO
CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))
This summons for (name of individual and title, if any)
was received by me on (date)

.

’ I personally served the summons on the individual at (place)
on (date)

; or

’ I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date)

, and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual)

, who is

designated by law to accept service of process on behalf of (name of organization)
on (date)

; or

’ I returned the summons unexecuted because

; or

’ Other (specify):
.

My fees are $

for travel and $

for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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